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and later years, facilities will be funded by a facilities entitiement

based on age of classrooms, outstandin
growth within the school district.

FACILITIES FUNDING

Z SCHOOL

g debt, and enroliment

BASIC FACILITIES
ENTITLEMENT

ENROLLMENT
' GROWTH

EXISTING
DEBT

AGE OF

 CLASSROOM

- HOW DOES THE PLAN PROVIDE FORFACILITIES?

A

. The plan provides that in 1990-91, 10% of a district's FSP funds can
be used for facilities. This will be about $400 per student. In 1991-92




Using the formulas in the Uribe - Luna Plan, the systemis
completely equalized because every school district in the
State is guaranteed the same amount of money for the same
tax effort. The Chart below reflects the equality achieved
while fevelling up the program. o -
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'f,EDGEWOOD INDEPENDENT SCHOOL DISTRICT,
' SOCORRO INDEPENDENT SCHOOL DISTRICT,

EAGLE PASS INDEPENDENT SCHOOL DISTRICT,

BROWNSVILLE INDEPENDENT SCHOOL DISTRICT,

SAN ELIZARIO. INDEPENDENT SCHOOL DISTRICT,

SOUTH SAN ANTONIO INDEPENDENT SCHOOL DIS“RICT,

LA VEGA INDEPENDENT SCHOOL DISTRICT,

PHARR-SAN JUAN-ALAMO INDEPENDENT SCHOOL DISTRICT,

KENEDY INDEPENDENT SCHOOL DISTRICT,

MILANO INDEPENDENT SCHOOL,DISTRICT,

HARLANDALE INDEPENDENT SCHOOL DISTRICT, and

'NORTH FOREST INDEPENDENT SCHOOL DISTRICT
on their own behalves, on behalf of the
residents of their districts, and on behalf of
other school districts and residents similarly
situated;

ANICETO ALONZO on his own behalf and as next friend
of SANTOS ALONZO, HERMELINDA ALONZO and JESUS
ALONZO;

SHIRLEY ANDEPRFSON on her own behalf and as next
friend ¢ DERRICK PRICE:;

JUANITA ARREDDN:DO on her own behalf and as next
friend «f AUGUSTIN ARREDONDO, JR., NORA
ARREDOMN{I"> un:d SYLVIA ARREDONDO;

MARY CANTU on har own behalf and as next friend of
JOSE CANTU, JESUS CANTU and TONATIUH CANTU;

JOSEFINA CASTILLO on her own behalf and as next
friend of MARIA CO.”ENO;

EVA W. DELGADO on hey own behalf and as next
friend of OMAR DELGALO;

RAMONA DIAZ on her own behalf and as
next friend of MANUEL DIAZ an¢ NORMA DIAZ;

ANITA GANDARA, JOSE GANDARA, JR., on their own
behalves and as next friend of LORRAINE GANDARA
and JOSE GANDARA, III;

NICOLAS GARCIA on his own behalf and as next
friend of NICOLAS GARCIA, JR., RUDOLFO GARCIA,
ROLANDO GARCIA, GRACIELA GARCIA, CRISELDA
 GARCIA, and RIG@BERT ;GARCIA' : :




ﬁf.ﬁeRAQUEL GARCIA on her own behalf and\as next friendtff

of FRANK. GARCIA JR., 'ROBERTO GARCIA, -RICARDO '

GARCIA RQXANNE GARCIA an& RENE GARCIA,.NQ&,f"

RWELINDA C GONZALEZ Onﬁh”
friend of ANGELICA ;ﬁ

TOHE

}an behalf and as nextt};gu
,A,GONZALEZ, ‘ ; : P

.RICARDO J MOLINA on ms own behalf and as npxtﬁ
pa fri( ¢, of JOB FERNANDO MOLINA. *

?'OPAL MAYO on her own behalf and as next frie’w"i
‘ JOHN MAYO, SCOTT MAYQ and REBECCA MAYO,R

. HILDA S. ORTIZ on her own behalf and as

‘ next frlend of JUANM GABRIEL ORTIZ;

”’RUOY C. ORTIZ on his own behalf and as next friend
S Of MICHELLE ORTIZ, ERIC ORTIZ and ELI”W&ETH

L NESTELA PADILLA and CARLOS PADILLA on their own

behalves and as next frlend of GABRIEI.PADILLA.

L ADOLFO PATINO on his own behalf and as next
' friend of ADOLFO PATINO, JR.;

| ANTONIO Y. PINA on hxs own behalf and as next frlend
- of ANTONIO PINA, JR., ALMA MIA PINA and ANA
- PINA;

' REYMUNDO PEREZ on histown,behalf and as next friend
of RUBEN PEREZ, REYMUNDO FEREZ, JR., MONICA
PEREZ, RAQUEL PEREZ ROGELIO PEREZ and RICARDO

PEREZ; o

DEMETRIO RODRIGUEZ on iis own behalf and :
. -as next friend uf PATRICIA RODRIGUEZ and JAMES
- RODRIGUEZ. ’

'LORENZO G. SOLIS on his own behalf and as next
’ friend of JAVIER SOLIS and - CYNTHIA SOLIS,

"{JOSE A. VILLALON on his own;behalf and as next
frlend of RUBEN V’V L : ' . MARTA




BURLESON INDEPENDENT SCHOOL ' DISTRICT,

CANUTILLO INDEPENDENT SCHOOL DISTRICT,

CHILTON INDEPENDENT SCHOOL DISTRICT,

‘COPPERAS COVE INDEPENDENT SCHOOL DISTRICT,

- COVINGTON INDEPENDENT SCHOOL DISTRICT, ‘

CRAWFORD INDEPENDENT SCHOOL DISTRICT,

CRYSTAL CITY INDEPENDENT SCHOOL DISTRICT,

EARLY INDEPENDENT SCHOOL DISTRICT, '

EDCOUCH-ELSA INDEPENDENT SCHOOL DISTRICT,

EVANT INDEPENDENT SCHOOL DISTRICT,

FABENS INDEPENDENT SCHOOL DISTRICT,

FARWELL INDEPENDENT SCHOOL DISTRICT,

GODLEY INDEPENDENT SCHOOL DISTRICT,

GOLDTHWAITE INDEPENDENT SCHOOL DISYTRICT,

GRANDVIEW INDEPENDENT SCHOOL DISTRICT,

HICO INDEPENDENT SCHOOL PISTRICT,

JIM HOGG COUNTY INDEPENDENT SCHOOL DISTRICT,

HUTTO INDEPENDENT SCHOOL DISTRICT,

- JARRELL INDEPENDENT SCHOOL DISTRICT,

JONESBORO INDEPENDENT SCHOOL DISTRICT,

KARNES CITY INDEPENDENT SCHOOL DISTRICT,

‘LA FERIA INDEPENDENT SCHOOL DISTRICT,

LA JOYA INDEPENDENT SCHOOL DISTRICT,

LAMPASAS INDEPENDENT SCHOOL DISTRICT,

LASARA INDEPENDENT SCHOOL DISTRICT,

LOCKHART INDEPENDENT SCHOOL DISTRICT,-

LOS FRESNOS CONSOLIDATED INDEPENDENT SCHOOL
DISTRICT, :

- LYFORD INDEPENDENT SCHOOL DISTRICT,

LYTLE INDEPENDENT SCHOOL DISTRICT,

MART INDEPENDENT SCHOOL DISTRICT,

'MERCEDES INDEPENDENT SCHOOL DISTRICT,

MERIDIAN INDEPENDENT SCHOOI. DISTRICT,

MISSION INDEPENDENT SCHOOL DISTRICT,

NAVASOTA INDEPENDENT SCHOOL DISTRICT,

. ODEM-EDROY INDEPENDENT SCHOOL DISTRICT,

PALMER INDEPENDENT SCHOOL DISTRICT,

PRINCETON INDEPENDENT SCHOOL DISTRICT,

PROGRESSO INDEPENDENT SCHOOL DISTRICT,

RIO GRANDE CITY INDEPENDENT SCHOOL DISTRICT,

ROMA INDEPENDENT SCHOOL DISTRICT,

ROSEBUD-LOTT INDEPENDENT SCHOOL DISTRICT,

SAN ANTONIO INDEPENDENT SCHOOL DISTRICT,

SAN SABA INDEPENDENT SCHOOL DISYTRICT,

SANTA MARIA INDEPENDENT SCHOOL DISTRICT,

SANTA ROSA INDEPENDENT SCHOOL DISTRICT,

SHALLOWATER INDEPENDENT SCHOOL DISTRICT,

SOUTHSIDE INDEPENDENT SCHOOL DISTRICT,

STAR INDEPENDENT SCHOOL DISTRICT,

STOCKDALE INDEPENDENT SCHOOL DISTRICT,

TRENTON INDEPENDENT SCHOOL DISTRICT,

. VENUS INDEPENDENT SCHOOL DISTRICT,

i




.. WEATHERFORD INDEPENDENT SCHOOL strnxcr,;;;"

. ¥SLETA INDEPENDENT scnoom DISTRICT, .
CONNIE DEMARSE, |

'H.B. HALBERT,

" 'LIBBY LANCASTER,

JUDY ROBINSON,

FRANCES RODRIGUEZ, and ALICE SALAS

WILLIAM N. KIRBY, INTERIM TEXAS
COMMISSIONER OF EDUCATION;

THE TEXAS STATE BOARD OF EDUCATION; .

MARK WHITE, GOVERNOR OF THE STATE OF TEXAS;

KOBERT BULLOCK COMPTROLLER OF THE STATE OF TEXAS,

THE STATE OF TEXAS, and .

JIM MATTOX, ATTORNEY GENERAL OF THE STATE OF

TEXAS.

ANDREWS INDEPENDENT SCHOOL DISTRICT,

- ARLINGTON INDEPENDENT SCHOOL DISTRICT,

AUSTWELL TIVOLI INDEPENDENT SCHOOL DISTRICT,

BECKVILLE INDEPENDENT SCHOOL DISTRICT,

CARROLLTON~FARMERS BRANCH INDEPENDENT SCHOOL
DISTRICT,

CARTHAGE INDEPENDENT SCHOOL DISTRICT,

CLEBURNE INDEPENDENT SCHOOL DISTRICT,

'COPPELL INDEPENDENT SCHOOL DISTRICT,

CROWLEY INDEPENDENT SCHOOL DISTRICT,

DESOTO INDEPENDENT SCHOOL DISTRICT,

DUNCANVILLE INDEPENDENT SCHOOL DISTRICT,

EAGLE MOUNTAIN-SAGINAW INDEPENDENT S{'HOOL DISTRICT,

-EANES INDEPENDENT SCHOOL DISTRICT,

EUSTACE INDEPENDENT SCHOOL DISTRICT,

GLASSCOCK INDEPENDENT SCHOOL DISTRICT,

GRAND PRAIRIE INDEPENDENT SCHOOL PISTRICT,

GRAPEVINE-COLLEYVILLE INDEPENDENT SCHOOL
DISTRICT,

HARDIN JEFFERSON INDEPENDENT SCHOOL DISTRICT,

HAWKINS INDEPENDENT SCHOOL DISTRICT,

HIGHLAND PARK INDEPENDENT SCHOOL DISTRICT,

HURST EULESS BEDFORD INDEPENDENT SCHOOL DISTRICT,

IRAAN-SHEFFIELD INDEPENDENT SCHOOL DISTRICT,

IRVING INDEPENDENT SCHOOL DISTRICT,

KLONDIKE INDEPENDENT SCHOOL DISTRICT,

LAGO VISTA INDEPENDENT SCHOOL DISTRICT, .

LAKE TRAVIS INDEPENDENT SCHOOL DISTRICT,

LANCASTER INDEPENDENT SCHOOL DISTRICT,

LONGVIEW INDEPENDENT SCHOOL DISTRICT,

' MANSFIELD INDEPENDENT SCHOOL DISTRICT,




m ,MCMULLEN INDEPENDENT SCHOOL DISTRICT,
G MI INDEPENDENT SCHOOL DISTRICT,
‘'MIRANDO CITY INDEPENDENT SCHOOL DISTRICT
NORTHWEST INDEPENDENT SCHOOL DISTRICT,

. 'PINETREE INDEPENDENT SCHOOL DISTRICT, - S e e e
PLANO INDEPENDENT SCHOOL DISTRICT, L L
PROSPER INDEPENDENT SCHOOL DISTRICT, ‘ o o

QUITMAN INDEPENDENT SCHOOL DISTRICT,
RAINS INDEPENDENT SCHOOL DISTRICT,
RANKIN INDEPENDENT SCHOOL DISTRICT ’ i R I
RICHARDSON INDEPENDENT SCHOOL DISTRICT, ‘ S ' B
RIVIERA INDEPENDENT SCHOOL DISTRICT, e ' o
ROCKDALE INDEPENDENT SCHOOL DISTRICT,

SHELDON INDEPENDENT SCHOOL DISTRICT,
STANTON. INDEPENDENT SCHOOL DISTRICT,

SUNNYVALE INDEPENDENT SCHOOL DISTRICT, ST
'WILLIS INDEPENDENT SCHOOL DISTRICT, and R
'WINK-LOVING INDEPENDENT SCHOOL DISTRICT .
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0, dec "red that 1t did not.; The trial court'

'yat; Blll,l\to be unconstitutional. The Court

junctaens, but ordered that it wou1d~*‘
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Pleintiffefnteryeners'neve been active'éarticipants'in.tnis
iklitigation | sinée"“itsf very early - stages. At trial,
‘fPlaintiff Intervenors presented the first witness and actively
'chSSﬁexamined each, of the State's w1tnesses.
»Plaintiff Intervenors- have been aligned with the Plaintiffs
.fthroughout this litigation, and differ in this appeal only on thev‘
fissue of the trial court' aeation of all prior injunctiveArelief’

Vand its refusal to grant indy netive relief at thisvtime.n

"Tbus;f' in‘ ‘th usual o setting f ﬁanf

/,vplaintiff Intervenors would be cast as Appellees.‘w

efexpedited nature of this appeal %a d'the Ce

me schedule for filinq of briefs, Plaintiff I
iled this 1n1t1a1 brief anticipating that the;

;endant-Intervenors will by cross-geints ef e{‘

e trial ceurt's judgment« Plaintiffrlnﬁerwe



rvenors, and wish to/reserve th

error raisedfvﬁ

Vcross—appealsf,

This case does not involve disputed material facts.; Rather,'jkfiff

kfnewf”fact situation.‘t_ the enactment of Senate"Bill 1 as thef,fi T

‘ﬂrQSenate Bill 1 excludes from 1ts cons1deration thef,ffir“

’*j&wealthiest districts ‘in which 5% of the public schoolg?

"'students of the state live.

tffjnate Bill 1. excludes from its e'”‘

‘;ng‘local revenues generated by loca

5fof its operation, this equalization rate is 5. 91 per onev.

*5}31 18 per»one

f 1nvolves the proper application of the standerds announced by |

777 S W 2d 391 (Tex. 1989), to a

'nlization plan,anyf"
7'rate in excess of“

i?lts tarqeted equalization-rateg Buring‘the first year:u

"ahundred dollars valuation., In the fifth and final year{,'

of the plan,‘this equalization rate is projecmxd_to beffie

i
Bl
Al




f"adequate" education.,b

Senate Blll 1 cnntalns a "test for equallzatlon" that i

'reallty is meanlngless.ff Senate Bill 1

Fsﬁfdev1atlons from the equalized funding scheme'as long as7“f

“:fgno deflnitxcn or centext is given the term‘f;

| vﬁequallzed level of spending containedginUSen gejaill lf

“jahslgnlflcant",h*"i
(5
. : .:boundary llnes or tax bases,n""
h(ﬁ)gf

e in the orlglnal

‘LSGnate Bill 1.

fThe poor dlstrlcts' ab111ty to raise fundsf

such deviatlons are not "st'ﬁistically signivicant",Jyet*v_Qf_

‘Senate Blll 1 made no changes to existlng SCjOOl districts

The district«by-distrfn ,disparities noted b 3thisgCourt :

eyond the»[

| _n’n;ils v1rtua11y non—existent. .

ﬁ},ﬂfvarious prov131ons of state law, it continues the ba51c;ai”

__Although Senate Blll 1 enacts a host of changes to,;

scheme for f1nancxng educatlun 1n the sgate of Texas that]




The Leglslature chose to limit its equallzation efforts

i . icontalned 1n Senate Blll 1 to the 95th percentile of wealth,

1gnor1ng the 124 school dlstrlcts in the upper wealth spectrum.
It has offered no ratlonale to support thls excluslon. We can only

assume that the Leglslature 51mp1y deemed 1t not worth the effort

- or too costly - No w1tness suggested that these dlStr;CtS withln

.,thewupper 5% ofnwealth ‘are all statlstical anomalies. Qulte the

contrary, “the record 1nd1cates that one does not encounter such

nhstatlstlcal aberratlons until approximately tne 99th percentxle of

hwealth. (Exhlbit #208) Senate Bill 1 chose to ignore these

dedlstrlcts of substantial wealth,,and as the State's pr1ncipal




'VTﬂét"iudﬁmént Wésfaffifmedj“dsfmbdifiﬁd" by thls Court.fvThe‘OnlYl*!'

s modlfi*thon that 1ss’e1evant' ’Qség,q; 's_near the end

a_faiu

'f"~There must be a direct and cle
”£ between a distric’ ta:

t this Conrt's ordw

1t would rea ’as‘fo 1ows.




taxatlon, or both funds for educational

expendltures,. 'includlng fac111tLes and
equipment,  such fhat each “student, y ‘and
through his or her school district wnn&dﬂhave
B ‘ t t 1 5 ¥ R b 4 i

'state v e el

The exclusion of“thé‘wealthieSt‘districts by Senate Bill 1 can
be ustained in our v1ew,konly 1f one further modifies Judge

Clark’s judqment to read as follows,

* . . . is UNCONSTITUTIONAL AND UNENFORCEABLE IN
- LAW because'it‘fails to insure that most of
~the school districts in this State have

substantially the same ability as most of the
other districts to obtain by state legislative
approprlatlon or by local taxation, or both,
funds for educational expenditures, 1nc1uding

‘facilities and equipment, such that most of

the students, by and through his or her school
district, would have substantially the same

opportunlty to educational funds as most og o
the ot her students in the state ¢ e e s

This is a tortured reading of this‘éourtfs opinion, but it is
the only'onerthat cou;d‘velidateSenate,Bill 1's exclusion of the
wealthiestﬁ districts} "Suéh' a ”reading of the mandate is
antlthetloal to the content of the oplnlon. This Court was at
pains to say ‘that "children who 11ve in poor distrlcts snd children
who live 1n.r1ch d;str;cts must.be,afforded.a substantiallj equal
~opportunity.-. . " Id., at 397.

- This Court took uspecific note that: “The 100 . poorest




& districts had an averaqe tax rete of 74.5 cents and spent an,“"'y°

\

averaqe of $2 978 per’ student. The 100 wealthiest districts had‘ )

o an average | tax rate of 47 cents»and gpent. &n average of $7,23 ;er“'*thio

‘student." (Id., at 393) mhe-statelsuequalized amalysis would
exclude all of the top'10ﬂ~wealthﬁest districts inftheﬂstateQ This

Court clearly viewed those eistricts to be relevant benehmarks for

" determining the equity of the existing system. Senate Bill leseeks
“‘to truncate the analysis of equity at a level which cannot be' 

,fisquared with either the 1anguage or the spirit of this Court“s”

opinion.v

Senate 5\111 1 has an. ad&ltional \fu;ndamehtal ' *if'l"aw :  the

afexclusion of some school district revenues frem the equalizedV

-ikjfsystem. This . exclusion is contrary to the original judgment asf‘

_ modified by this Court's Opinien» o

F.qundinq system.~ This section purports to assure that the "Yield‘
‘fffof state and local educational program revenue"‘ w111 not be

h;7519nificant1y related to wealth for at least 95% of the students
'a_;,attendlng public schools. What is the nature of this assurance’ ;
J”fuhlthough there seems-to be a certain amount ef equivocation, we do
”hﬁvknow that this revenue tarqet is something less than Wb@t the"-’m

'ijschool districts, ‘are fin‘ factw

i:ﬂThef state has urged that the previsfons of Section i@f

46« 001(c)(1) are the guarantee of future equity 1n the State sixh




to or phrases like this were often referred to
‘as the astro turf factor, that there were
‘proorams;, there were services that existed at
the marginal edge of the overall structure of
- financing public school education which the
state could include -- could choose not to
include in this equali:ied financing system.

(SOF, Vol. IX at 1793). In his earlier testimony, Mr. Moak
described the differences between Senate Bill 1 and the original
House version of the bill in the following language:
Certainly in the house version the system was
being set automatically according to whatever
school district -- it was perceived to be set
automatically according to whatever school
district levels were reached by the education
‘community, and the -~ under the senate version
- or under the conference committee version the
=~ senior state policymakers involved in state
v:government Wwere brought significantly into the
~ process 1n a. very major way.
' (1d. at 1778-1779).
The Attorney General's;OffiCefcharacterized this change in the
v'.nlegislative‘approachiwith*the fo]lowing!' "Stated another way, they
”didn't want to let the inmates run the ‘institution." TO'hié , 
,credlt Mr. Moak was unwilling to fully subscribe to this
,characterizatlon of the‘leqislatlve action. (Id. at 1779).

Nonetheless, it is abundantly clear that the term "state and

local educational pfcqram revenue" is a term that can be modified

Vnnebiennially by "senior state policymakers" as they deem expedient.

~Purely in termsvof'statutory construction this provision is limited

by the provisions of Section 16.202(b) (as added by Senate Bill 1)

~ which provides "the Boards shall consider those costs and reverues




glnecessary for eperatien, maintenance,w md administration and tnose

’rfﬂcosts necessary for adequate facilities and equipment and ﬂifqﬂ

vlgﬂl (emphasis added)

In order to validate Senate Bill 1's exclusion of some school.r
- district revenues fromlthefequalized system, Judge Clark's mudgment

'weulenhavevte be further modified to read as follows:

o e e is~UNCONSTITUTIONAL AND UNENFORCEABLE IN
LAW because it fails to insure that most of
~ the -schoel districts - in this State have
o tantially the samo ability as most of the
other districts to obtain by state legislative
’,epprepriation or by local taxation, or both,
. funds for gome educational expenditures,
iﬁincluding facilities and equipment, such that

st of the students, by and‘threugh his or her
eol district weuld have v jal -

e The State seems'hoist by its own petard. On the one hand it .

!ecal control Thus we are asked to tolerate the huge disparities

'ﬂn expenditures between the rich and peer districteren varying

rguments" the richedistricts' educational experim\ntation}

”be a lighthouse fer al "other dist'icts\ or tneir expendi*V

|

i
o
l

N
|

g

4

s

Clearly, this tertured rea@inq canne i

:shes to Justify the inequities in the system under the rwbric ef_i




"jﬁsystem émd,

;‘ measanabl«e ﬁer the

kids in poor (districts te have ei «larn‘ :

‘;_‘.aspv__;rat ions .

on the other hand the State wants thie Court te ignore the
fact that the emrichmentSVQVaimahme»tovtheHsgudente in these rich
districts are simply "ﬁ-n‘avdi%‘lfa@lf{ew to the ch”tl@tén in ‘the poor

istricts, because the enrichment monies that are not equalized‘

under Senate Bill 1 remai»nv solely dependent upon jocal tax bases.

Indeed‘ the witness Meak conceded this poiunt.

R

Qo .80 the poerest districts are really effectively
. capped at this time in terms of once they get up to
the 1limit of the etate syetem t:hey really have
nowhere to go enrich ;
pregramx 1s &




'~honor them totally.‘ These lecal decisions must be given equal??

“weight in determi 'ng thelappropriate levels of equalizatic,b

Efficiency/equalizaticn is the dcminant constitutional themec"‘

The State may not subordinate that goal to“scmezvnoticna that

expenditures withinuthe‘weal@hyadistricts=are not really‘neceesary
for educational purposes. The Texas Education Code in Section

20.48 authorizes districts to spend funds for purposes "necessary

in the conduct of the public schools to be determined by the Board -

of Trustees." There 1is no justification to exclude from the
equalized system any lawful expenditures made by local school
boards. Local school officials are simply officers of the State

aiding in discharging the State's educational responsibilities.

rustees, 95 Tex. 131 (1901). Any system

of equalization must honor the collective decision-making process

dby these State officers.

‘ Nothing in this Court's opinlon suggests that its mandate of .
;Qefficiency/equallty was to be modifled by some limited nction ofﬂ}
';prcper educational expenditures. Indeed, qmite the contrary. Theﬂllz

QCourt spec1f1cally noted that "high-wealth distrlcts are able v@il?ﬁ'ml

fprev;de for th,ar students breader educational experzpn

7iga}equipment f‘."l;‘ The differences in the quality of educational;i'“

ﬂﬁjprograms\offGEEd;aEe dramatic. Fer ‘example, ‘san Elizario 1. S.D.

’¥$°acffers anotifdreigh"ldnguage; ne pre-kindergarten program, ~ne‘

ixfchemistry, rio phy51cs, ne calculus, and ne college preparatozv“dxf’

VT”-henors progf" 'tually nc‘

.
R

gcludlng mere extensxve curricula, more up-tc-date technolcgvuﬁl L o




~ (SOF, Vol. IX at 16200 .

'f-unequalized enrichment also ‘sometimes refer: df,o~as'lTier 3“«17

'v To the ex#ent Senate Bill 1 permits or requires the exclusion :

1of any authorized expenditure from the eq ized formula, it is

antithetical to the premise of this Court's mandate. So long as

the children 1living in the poor districts continuu to have no

f‘opportunity to ohtain‘anfeducamionxthat includeS‘choiceswbeyond%the

basics, and that opportunity remains unavailable solely because of

the existing disparities in tax bases, the system will~remain

fundamentally »nd unconstitutionally flawed.

This point was virtually conceded by the State's principal

 witness. After testifying about the historic pattern offfunding

tfby the legislature,'ths witners Moak then gave'this reVealinq;

‘& \timony.u‘f

‘ou'must see} some way of reducing F [unequalized local
,y_enrichment] - As long as F has a mechanism to continue

L o increase, you must seek some way to absorb F.

”fqu you leave F. simply in olace, the patterns of school
finance that. Allen ‘and Richard Hooker and Dr.
Cardenas and 1 have a ‘ndently looked at for yearsV'
tend to stay remarkw . _

1 Throughout the trial the various witnesses have referred to .

. the different components of state and local funding according to
the schematic contained in the chart which is’

trial . court's opinion. The component:

- appendix to the .




The State prdffered two statistical witnesses to bolsterltne'

CIaim that any significant,fundingvdisparities would be ferreted
out by its "statistically significant" analysis. This testimony,
as‘well as the testimony by the witness Moak, leaves us with the
uncomfortable conclusion that the State is attempting to resurrect
an analysis of the system that was specifically rejected by Judge
Clark and later by this Court. Throughout the earlier stages of
this case, the State argued that one could not fairly judge the
system by engaging in any district-by-district analysis of funding
disparities. The State urged upon the courts an analysis that
looked at blocks of students and disregarded any district-by-
district analysis. This Court rejected this narrow analysis and
accepted the plaintiffs' view that one must look at district
compariscns in order to fairly understand how the system operates;e
ﬁnus, the Court was at pains to note the differences’between_
‘Highland Park and Wilmer-Hutchins in Dallas Ccnntyband Deer Park

'and.NdrthfFOrest in Harris County. L 777'8 W, 2d

at 393 ' Of'courSe, 1t is the dlstrlcts themselves that represent,"

-the trud env1ronment 1n which students are educated in the publltx

1schools of Texas

| It is apparent that the statlstical measures contemplated byi.

sthe State under Senate Bill 2 would conceal the_lnterdlstrictbxﬂ )

h”t*persuaded th1s COurt that the existing fundin




s'em was‘unconstltutlonal , As acknowledged by the witness Meak

escz b,ng the shortcominqs of ‘Senate Bill 1:

\fY¢u may have in District a, if you are going
to compare District A to District B and make
a series of interdistrict comparisons, and if
that's the standard, well, then, I would agree
you have a prablem..

(SOF, Vol. IX at 1763-1764).
This "problem" will never be revealed by the State's
statistical analysis.

The stateehas claimed that Senate Bill 1 is so amorphous that
it cannot at this evolutionary stage be the subject of judicial
scrutiny. At first blush this argument, akin to ripeness, seems
‘piausible, on'reflection, however, this very lack of substance is
a’eentral fzilure on the part of the Legislature to honor the
mandate.ofﬁthis Court.

The Court's message was: "The legislature is duty-bound to
prov1de for an eff1c1ent system of education . . . ." Id., at
399,' Recognlzlng the "enormity of the task", the Court modified
"the trial court!s judgment so as to stay the effect of its
ihjunctionbunﬁil May 1, 1990" and then proceeded to‘"affirmvthe
trial'court;s judgment as modified."  Id. The trial court's

injunction hedvprovided that “in the,eveht theinegislaturekehacts




: Under thé ﬁerms of these ‘orders the Legislature was required“
;to enact "a constitutionally sufficient plan"2 and "provide for an
efficient system of educaticon." In the process, the Court
admonished the Legislature: "More money allocated under the
present system would reduce some of the existing disparities
between districts but would at best only postpone the reform that:
is necessary to make the‘system efficient. A band-aid will hot
suffice; the system itself must be changed." Id, at 397.

At a minimum these court orders envisioned the creation of a
legislative product that was cépable of evaluation. Indeed, how
else can this Court determine whether there has been compliance
with its mandate? Yet when the trial court questioned the Attorney
General's Office with respect to the meaning of the central term
of the equalization provisions of Senate Bill 1, to wit

"educational program revenue", the dialogue was as follows:

210 borrow from another arena in which the courts have
required the formulation of a plan:

A desegregation plan must promise meaningful
and immediate progress toward disestablishing
state-imposed segregation. "The burden on a
school board today ig to come forward with a
- plan that promises reallstically to work and
prom1=ns reallstlcally to work now." Green v.
1 1 Board, 391 U.S. 430, 439, 88
th 1689, 1694, 20 L.Ed. 2d 716 (1968)
(emphasxs in orxglnal) ‘ S :

t, 542 F.Supp. 135, 136 (ND Tex 1981) .

 t ﬁ15" '>‘




Vﬂ?mﬂmeans and where yeu .

”eMR O'HANLON° The educational prograh reﬁenue heahs in
terms of how we are going to look at it. It is not.
defined. What the point of this is, is that the
Foundation School Fund Budget' Committee is going to
define it in terms of their etudies. :

(SOF, Vol. IX at 1797).
The most we know about the legislative product is that some
more money has been committed in 1990-91 to a funding formula which
| differs in no meaningful respect from the previously declared
1unconstitutional‘ﬂouse Bill 72. We know that Senate Bill 1 creates
new layers of bureaucracy to study and report and that these
reports may ultimetely result in some modifications in the current
funding formgla. At the threshold, the legislative product fails
to satisfy the Court's mandate of an "efficient system"” and a
"constitutionally sufficient plan."

Undoubtedly this argument overlaps the other arguments.
Nonetheless, we believe the argument has independent vitality in
light of the outstandlng court decrees. The absence of a plan
capable of‘eevaluatlon,‘ is in and of itself, a significant
edeficiency in the legislative product. The State argues that we
'cennot know at this time what this system will look like at the
tﬁhe.of fruition. The Ceurt did‘net order the Legislature to study
the matter further and report back five years hence. Rather, the
Legislature was enjoined to produce a constitutionally sufficient

plan by May 1, 1990--a pran that was capable of evaluation by the




aalgure of the Legl'f

entire leglslatlve

bwhe Iegislature‘in;enacting Senate Bill 1F£aiiedito heed this
Court's admonition that “[n]ore mnoney allocated under the present,
eystem‘. o s e wouid at bes* only postpone the reform that is.
necessary to make tne system efficient.
777 sS.W.24 at 397. (emphasis added)

The trial court correctly interpreted Senate Bill 1 in light
of this Court's mandate. Senate Bill 1 is nothing more then the
band-aid this Court specificallf stated would not suffice. The
sﬁytem has not been changed.

While Plaintiff-Intervenors want the enactment and
implementaion of a constitutionaily sufficient plan 6f school

finance with all due speed, Plaintiff-lntervenors cnose not to seek

L, at the triai court an'injunction for the curment 5chool year

because of its disruptive effect Nor do Plajntiff IntervenorS'
~,'Vcomplain of the:. trial court's refusal to grant an 1njunction

Y,involving the current school year. Plaintiff-Intervenors do feel,

"however, that 1t is extremely important tha,,the é rt resolve the

= issue quickly so as”to;give the leqis»ﬂ ‘”ng and clearf7'




GRAY & BECKER, P.C.
.{900 “W’eet Avenue-




: I hereby certxfy that a true and correct copy of the above and“‘.fg
foregelng Brief of Plaintiff- Intervenors,‘ has been sent, Via' ff'”

certified mail, return reeelpt requested ‘to " Ms. Toni Hunter,
Assistant Attorney General, P.0O. Box 12548, Capitol Station,
Austin, Texas 78711-2548, to Mr. Kevin O'Hanlon, at’ the Texas
Education Agency, 1701 North Conqress, Austin, Texas 78701, to Mr.
Robert E. Luna, at the Law Offices of Earl Luna, P.C., 4411 North
Central Expressway, Dallas, Texas 75205, to Mr. Jerry Hoodenpyle,
at Rohne, Hoodenpyle, Lobert, & Myers, 1323 W. Pioneer Parkway,
Spur 303, P.O. Box 13010, Arlington, Texas 76094-0010, and to Mr.
Albert H. Kauffman, at MALDEF, 140 E. Houston Street, Suite 300,
San Antonio, Texas 78205, on this, the »:7' day of November, 1990.
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RESPONSE GW APPELLEES
~TO APPEI

Tnnkuouonnnnn SUPREME COURT OF Tnxnf

‘Now COME Appellees, Andrews Independjnt‘ School District, '

ﬁ?Carrollton-Farmers Branch Independent o;mool pistrlcty Coppell

'a"ndependent School District, Duncanville Independenti Schqol

trict, Hawkins lndependent School District, ‘Highiand‘kPérk‘

ependent 8chool District,.Iraan~8heffield Independent‘schoolf
_rict, Plano Independent School District, Rains independent

“ool District,‘ Richardson Independent School District ’and

k-Lov1ng Independent School District, Defendant-Intervenors in

;trial court 1n Cause No..362 516 1n the 250th District Court

*Travis County, Tex?s,vfile this, their Response to Appellants' ‘.'f~i'}

"such would respectf y show the‘ Cour'




i';grounds that their requested in]u‘
E:public schools of Texas was denied, and further on’ the groundsf,
: tthat the trialxc”“rt‘
Lpi}fthe court found_to be‘$151 196 87 thr}
ofhand, the Plaintiff-Intervenors have not perfected an appeal fromldr;
iany part of the trial court K Judgment, but rathert"*"'

vraffirmance of the Judgment in its entirety (Brief ofI

,vIntervenors, p. 1)
direct appeal in this case because (1) the Cost Bond filed by‘ul
“Appellants,;hutjinStead lists one of,the'attOrneys of record as

the»Appellanti,and (2) thisbdirect appeal involves questions of

ﬂ factkcontraryfto_kule 140(b) of the Texas Rules of Appellate

e trial of thisscase.f Plaintiffs 8 in having Senate;,_

 Neve rtheless i ‘the Plaintiffs

‘ieu Court on the limited~?”

vef relief to close the&f“

_ied a portiun of their legal fees which“hbf

h;appeal On the otherfI{

REPLY TO STATEMENT OF JURISDICTION

2 The Supreme Court should decline Jurisdiction to allow a L

Appellants Qns\october 11,' 1990,, does not list any of the

Procedure. This.direct appeal should therefore:be’dismissed.

Argument and Authorities

1. The Cost Bond filed by Appellants on October 11, 1990,
does not list any of the Appellants, but instead states that one

of the attorneys of record is the Appellant." The»requirementsf




o ule*46(a)f coét.adnd -

7 shall execute a bond p

" in the sum of $1000 un
different amount upo , X< n.
motion of either party or any inte este
officer of the court. -

 Nowhere in the rule does it permit an attorney to list himself
”iaas the Appellant;- Theprpellants in this case have not posted a

";bond w1th1n the thirty day time period. required by Pule 41 (a) (1)

jeTexas Rules of Appellate Procedure.

- Argument and, Author;tiesf

2. This direct appeal involves QuestiOns of fact contrary

“to Rule 140(b) of the Texas Rules of Appellate Procedure. The

'Texas Rules of Appellate Procedure,_}aebfamended‘_efiective

| September 1, 1990 regarding Direct Appea ho”the’Supreme Court,‘

read in. relevant part as follows-t
| Rule 140. Direct Appeals

(a) Application. This rule governs direct
appeals to the Supreme Court authorized by
the Constitution and by statute.' The rules
governing appeals to the courts’ ‘of appeals

~ apply to direct appeals to the Supreme Court -
except when 1nconsistent w1th statqte or
thls rule. e

(b) Jurlsdiction. The Supreme Court may
not take jurisdiction over a direct appeal
Trom the decision of any court other
district court or county court,qu f any
, uestion of fact. The Supreme Court may o




] I

)

592 (Tex. 1948).

_ decline to exerc1se' jurisdiction over a

‘rdirewtfappeal of an interlocutory order if~

- the ‘record is not adequately developed, or
if its decision would be advisory, or if- the;
case is not of such ' importance . to . the
jurisprudence of the state that a dlrecth
appeal should be allowed (Emph351s added )

Because fact questlons are 1ntegral to thls dlrect appeal,'dfff‘f“

the Supreme Ceurt should decline Jurisdlctlon under Rule 140(b)
of the Texas Rules of Appellate Procedure.
The rjurlsdlctlon of the Texes. Supreme Court on direct

appeal is a limited ene. Gardner v. Railroadycpmm,, 333 s.W.2d

‘585, 588 (Tex. 1960). This direct appeal is in lieu of an

appeal_to the Court of Appeals, and must be upon questions of
law only. 1If the case involves the determination of any con-

tested. issue of fact, the Court is without jurisdiction to

consider the appeal. See Qodgen v. Depuglio, 209 S.Ww.2d4 588,

s

The case at bar necessarily involved the presentation of
evidence in the trial court by the Plaintiffs and Plaintiff-
Intervenors in an attempt to overcome the strong presumption of
constitutionality. The Plaintiffs continue to present facts and
argue the trial record in their Appellants brief. Facts are
argued in their brief at pages 7 (a "summary" of the record), 8,
9, l0, 11, 12, 13, 17 and 31. The Statement of Facts is argued
ét pages 9, (footnote 5), 11 (three times), 12, 33 and 34.

Specific trial exhibits are argued at pages 9, (footnote 5), 11




i i
i 3

_(three times), 12 (three times),,

(R times),

_(twice) and 45. Appellants also attempt to "supplement"» the

factual discussion w1th a reference to Tab 2 of the appendix;'”

which is the Plaintiffs' proposed Findings of Fact and Con-‘

clusions of Law, at page 7, (footnote 2) of Appellants' brief‘

‘Testimony of Appellants“own witnesses ‘is’ argued at pages 121
’(Barnes), and 17 (footnote 9) (Hooker and Barnes) of Appellants';
,brief There is also a general discussion of ‘evidence 1ntro-

’uduced by Plaintiffs on the effects of Senate Bill 1 at various

o?tax rates at page 13 of Appellants' brief None of these

"factual references relate to.- the issues of Jurisdiction (page 6

.'of brief) or of abuse of discretion (page'24 of brief)a ‘The :7
,Appellants demonstrate through"their brief that this appeal doesvv

~ involve contested issues of fact 1n v1olation of Rule ‘140,

For example, on page 9 of Appellants!wBrief Appellants
argue the meaning of Plaintiffs' Exhibit 34, what the exhlblt
shows, and that a witness testified that each one vof thesevv
circumstances would meet the standards of Senate Bill 1.
Appellants then cite to'the Statement of Facts.~’However, a
review of the Statement of Facts cited shows that the witness

never used the wording ascribed to him by Appellants. Rather,

the witness is engaged in cross-examination over a series of

1hypothetical data. The w:tness disagreed with "levels” of cost

as shown and stated that his" interpretation was that ‘Senate Bill

1 deals with "categories” of costs, v (Statement of Facts,




further offer as an' "uncontested fact“ theje;f

j Appellants

| gation that Senate Blll lmicontalns no provrsion (fpr.f'

ilitLQS' r(AppellantS' Brlef.,P. 10') Thls 1nterpretatlona

misconstrues Senate Bill ]_, as Shown by the testlmony of thev |

'(?state s . expert w1tness, Lynn»Moak. »Senate 8111 1 does provide?ii;ff

'”vgo:; fac111t1es and equlpment in the "second tier" of itsif
(“formnla. ‘(Statement of Facts, p. 1848, l;lil - p. 1S49,v1“'l y
!f Senate Blll 1 also authorlzed fac111t1es fundlng beglnnlng w;th,k
i the 1991~ 92 school year (Statement of Fac.s, p. 1894, l; 12 14),f]5
: ‘and provides a mechanism beglnnlng w1th the 1993-94 school yearf;:
f{by which the maxlmum guaranteed level of qualifled state anaff,_

llocal funds per student is automatlcally 1ncreased by the cost”’
e:of equipment and fac1lities. (Statement of Facts, p.;1894 1
"(l7\- pP. 1895 1. 8~)v Clearly, fact issues were presented o

Appellants contend on page 11 of thelr brlef th t ‘tﬁeg5




_ a‘piaﬁ at all. -HoWever;vtheVStateme

V°there is a contested fact - issue bec :e;‘t e state s expert ;

,w1tness, Lynn Moak, showed that there was”no va,;eness at all in

;the bill in that regard, only that changes in ADA calculatlons__
“'were made to ellmlnate abuses of the system. For example,
f& districts 1n the Houston area had reportedly glven away Astro

“»7Wor1d tlckets to encourage attendance durlnq the targeted four

"f further testified that the change in APA 0313“1ati°n wdgld not

f{ﬂdiséortiohately' affectfvschoolj@diStricts:iof :ahY' wealth.jgﬁ“

(Statement of Facts, p. 1347}'{1;ﬂ714~?1; p. 1948, 1. 2o;ﬁ;fi’
p. 1949, 1. 1) ' ' | ¥ |

B Eoen plafntiffs' own expert w1tness, Dr.,Rlchard H°°ker'h
i?idemonstrated that a questlon of fact exlsts as to whether or not
7hf3enate Blll ¥ would work. Dr. Hooker was unable to testlfy to

‘vf“the Court that the Senate Blll 1 could not <work as it. was.

"7{fdes1gned to work over 1ts five year perlod. (Statement ofi’

'fffracts, P- 445, 1., 11-17.)

| The Appellees, Andrews I'S'D.,‘ et al., and -Defendant;
Intervenors Eanes I.8.D0., et al., have prevrously deposited cash :

vfin lieu of a Cost Bond for an appeal to the 'rh:er Court of

| Appeals. An orderly dlsp031tion of th1s case would be to allow’

g;wweek perlod (Statement of Facts, p. 1946, 1. 17-2&,)~ ‘Mr. Moak - .




fi;later;

| * the sound discretion of the trial Judge, and.his'action will be

final issues of law, For all of the abr
 emvsome

REPLY POINT 1

’ ffto enter an’ 1njunction on May 1, 1990, and in refu81ng to enjoin;ﬁfﬁ

'VSenate Bill 1 during the 1990~ 91 school year and for 1991 92 andf;;g°"

\ﬁollYears-f (Reply to Points of Error 1, 2 and 3. )

BRIEF OF THE ARGUMENT

L

REPLY POINT 1 RESTATED- " The district court was correct in

“"refus1ng to enter an injunction on May 1,}1990, and 1n refu51ng

“to en301n Senate Blll 1 during the 1990-91 school year and for
""1991 92 and later school years.: (Reply tovgoints-afﬂzrrqr 1, 2
'.fand 3. )

gument and Authoritias

The grant or refusal of an in]unction 1s ordinarily within

ffreversed only when a clear abuse of that discretion 18 shown,

‘ gka, et al.,v..American National Ins, Co., 186 S W Zd 977, 981

»~;(Tex. 1945) . The sco;w of appellate review is limited to the

narrow question of whtther the action of the trial Judge in

granting or denying the injmnction constituted a clear abuse of

"discretion. Janus FilmsL,Inu. Ve City of Fort Worth, 358 S W.2d

- 589 (mgx. 1962). In light of the above principle governing the

The district wourt was correct in refueinga




. 3

1lseuance of‘

:iw each ‘case. whlch m"st be welghed by the trial Judge 1n thetifh

exercise of his alscretlon in the grantlng or refusal of thegh'

writ. -E‘a,

injunctive rel;ef to a. complalnlng party, ‘if by»balanqlng the
equities between him and the genera; ‘public, more eharmx'ade'

1nequ1t1es would'fallowvto the many than,to the complaining one,

if the relief were to be granted. Hogue v. City of Bowie, 209

S.W.2d 807, 809 (C.C.A. Fort Worth, 1948; writ ref. n.r.e.).

‘The triei’court judge was entitled to consider the disruptive

effect,ofAsuch an injunction on the schools of Texas in order to
reach his decision. The triei judgevalso had to consider the
fact that there is total disagreement on the question of an
iniunction between the Plaintiffs and Plaintiff-Intervenors.
The latter group did not support the Plalntlffs' request for
injunctive rellef, and maintain that p051tlon in this direct
appeal. | Plaintiff-Inte;venors cite as their reason an
injunction's disruptive effect (Plaintiff-Intervenors' Brief,
p. 17). There is no evidence of an abuse of discretion on the
part of‘the trial court. The Plaintiffs' Points of Error 1, 2
and 3 should be denied.

Even though the trial court refused to‘order a specifie

remedy, the Appellants urge that the Supreme’COurt order the

district court to implement one of several alternative remedies

‘*7wr1t, it w111 be. seen't;ere are varlous elementsf:f

su?ra at 981 The courts w111 deny equltable“k
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- where otherwise juriediction would not attach.

;v\nggested by the Appellants (Brief, p. 45) - Various alternatives.r
T'Q;from impesition of the Uribe/Luna plan to county wide taxing

‘eJurisdlctlons are discussed 1n Appellants' Brief on pages 2, 16,

25 - 33 (Uribe/Luna), 45, and 46 »However, it is not within the

, scope of the jurisdlctlon of the Supreme Court to dlrect the

trial court in that regard Such a request is the equivalent of

" an application for a mandamus to compel the district court to
'order one of the alternatives. As such, the Supreme Court does

’not have jurlsdictlon on direct appeal. kHalbouty v. Railroad

‘Comm1551on of Texas, et ualf,' 357 S.W.2@ 364, 366-368 (Tex.

- 1962), cert. u&n;ed»83 Ss.Ct. 185, 371 U.S. 889. The Court in

Halbouty went on to say that even a combination of two

complaints in one cause would not serve to give the Supreme

eCourt jurisﬂiutien in a direct appeal of one of the complaints

CROSS POINT
If the Supreme Court determines that it does have juris-
diction of this direct appeal, Appellees Ahdrews I.S.D., et al.
respectfully request that this Court consider the folloﬁing
cross point of error:
CROSS POINT 1. The District Court erred in finding Senate

,Bill 1 unconstrtutional The trial court s Opinion is based on

. assumptlons 1nvolving facts not yet in existence on a bill not

1n effect.




BRIEF OF‘TH ARGUMENTf

. CROSS POINT 1 RESTATED.‘_ wh‘ Dlstrlct Court. erred imj

*'findlng Senate Blll 1 unconstltutlonal G The»~trial court—s

Opanon is based on assumptlons 1nvolv1ng facts not yet in
existence on a b111 ‘not 1n effect

Argument an& Authorities

In the fleld of constltutlonal law, no stronger presumption

'exlsts than that which favors the valldlty of a statute. Vernon
~'v. State, 406 s.w.2d 236, 242 (c. C A., Corpus Christi 1966; writ

href, n.r. e.). The burden rests on the individual who challenges

the act to establish its unconstitutionality. In Re Johnson,

‘554 S.W.2ad 775, 779 (C.C.A., Corpus Christi 1977; writ ref.

n;r,e.). Every possible presumption obtains in favor of consti-

~tutionality of a statute until the contrary is shown beyond a

reasonable doubt, and if a statute is susceptible of construc-
tion which would render it constitutional or unconstitutional,

it is the court's duty to give it the construction that sustains

~its validity. Commigsioners Court of Lubbock County v. Martin,

471 S.W.Zd 100, 105 (C.C.A., Amarillo 1971; writ ref, n.r.e.).
Senate Bill 1 is to be implemented over a five year period
beginning September 1, 1990. Suit was filed on or about
June 27, 1990, some two months beﬁore Senate Bill 1 became
effective on September 1, 1990. Trial of the case was held July

9 through 24, 1990,,approximately five weeks before the bill

BT
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J: until its effectlve date. ] ghland Park I S

 became effective. A ‘statute performs no function,'whatsoeverf'

g;‘Lorlng, 323”

rS.W.Zd 469 (C.C. A ballas, 1959- no wrmt) Slgniflcant data,fb

including local school tax rates under the new bill, was not_

‘‘available. The trial court 8 Oplnlon is based on assumptlons
”;nvolving facts not yet in existence;on a blll,notclnfeffect,

The trial court erred in its Opinion, which is also designated

as the court s findlngs of fact and conclu51ons of law (Oplnlon,

,:?. 1), when it states "Parts of Senate Bill 1 are destlned to
*~ifa11 "1 (0p1n1cn, p;-? ). (Emphas1s added.) A court‘cannet

IPpresume“ that the bill will be violated. See Jenkins v; Autry,

256 S.W.2d 672, 674 (C.C.A., Amarillo 1923; writ dism'd.).

Because of the status of the bill and facts when tried, the

‘Court's ]udgment is an. adv1sory oplnlon. It is well settled
: thut courts may not glve advzsory oplnlons, even by a request

for declaratory judgment. AlamovEgpress v.,Unlonnglty'Transfeg,

309 s.W.2d 815, 827 (Tex. 1958).

The trial ccurt erred in declaring Senate Bill 1 unconsti-

'tutlonal in view of the great presumption of its constitu-
v tionallty, and the court s con91deration of presumpt1ons“ and |

the "destlny of a blll not in effect.

CONCLUSION

[

WHEREFORE, Appellees Andrews Independent School DiStrict,

et al., request thatathis Honorable Court dismiss the’direct“
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NAMES OF ALL PARTIES

EDGEWOOD INDEPENDENT SCHOOL DISTRICT,

SOCORRO INDEPENDENT SCHOOL DISTRICT,

EAGLE PASS INDEPENDENT SCHOOL DISTRICT,

BROWNSVILLE INDEPENDENT SCHOOL DISTRICT,

SAN ELIZARIO INDEPENDENT SCHOOL DISTRICT,

SOUTH SAN ANTONIO INDEPENDENT SCHOOL DISTRICT,

LA VEGA INDEPENDENT SCHOOL DISTRICT,

PHARR-SAN JUAN-ALAMO INDEPENDENT SCHOOL DISTRICT,

KENEDY INDEPENDENT SCHOOI. DISTRICT,

MILANO INDEPENDENT SCHOOL DISTRICT,

HARLANDALE INDEPENDENT SCHOOL DISTRICT, and

NORTH FOREST INDEPENDENT SCHOOL DISTRICT
on their own behalves, on behalf of the
residents of their districts, and on behalf of
other school districts and residents similarly
situated;

ANICETO ALONZO on his own behalf and as next friend
of SANTOS ALONZO, HERMELINDA ALONZO and JESUS
ALONZO;

SHIRLEY ANDERSON on her own behalf and as next friend
of DERRICK PRICE:

JUANITA ARREDONDO on her own behalf and as next
friend of AUGUSTIN ARREDONDO, JR., NORA
ARREDONDO and SYLVIA ARREDONDO;

MARY CANTU on her own behalf and as next friend of
JOSE CANTU, JESUS CANTU and TONATIUH CANTU;

JOSEFINA CASTILLO on her own behalf and as next
friend of MARIA CORENO;

EVA W. DELGADO on her own behalf and as next friend
of OMAR DELGADO;

RAMONA DIAZ on her own behalf and as next friend of
MANUEL DIAZ and NORMA DIAZ;

ANITA GANDARA and JOSE GANDARA, JR. on their own
behalves and as next friend of LORRAINE GANDARA
and JOSE GANDARA, III;

NICOLAS GARCIA on his own behalf and as next friend
of NICOLAS GARCIA, JR., RODOLFO GARCIA, ROLANDO
GARCIA, GRACIELA GARCIA, CRISELDA GARCIA, and
RIGOBERTO GARCIA;




’RPQUEL GARCIA on her own behalf and as next friend of

FRANK GARCIA, 'JR., ROBERTO - GARCIA,
GARCIA, ROXANNE hARCIA and RENE GARCIA,

v: TvHERMELINDA c. GONZALEZ on her own behalf and as next

friend of ANGELICA MARIA GONZALEZ,

RICARDO J. MOLINA on his own behalf and as next
friend of JOB FERNANDO MOLINA; ‘

OPAL MAYO on her own behalf and as next friend of -
JOHN‘MAYO, SCOTT MAYO and REBECCA MAYO.

:HILDA S$. ORTIZ on her own behalf and as next friend

Of JUAN GABRRIEL ORT1Z;

\fRUDY C. ORTIZ on his own behalf and as next friend of

MICHELLE ORTIZ, ERIC ORTIZ and ELIZABETH ORTIZ;

ESTELA PADILLA and CARLOS PADILLA on their own
behalves and as next friend of GABRIEL PADILLA;

’ADQLFO PATINO on his own behalf and as next friend of

ADOLFO PATINO, JR.;

ANTONIO Y. PINA on his own behalf and as next friend
‘Of ANTONIO PINA, JR., ALMA MIA PINA and ANA PINA;

REYMUNDO PEREZ on his own behalf and as next friend
of RUBEN PEREZ, REYMUNDO PEREZ, JR., MONICA
PEREZ, RAQUEL PEREZ, ROGELIO PEREZ and RICARDO
PEREZ;

DEMETRIO RODRIGUEZ on his own behalf and as next
friend of PATRICIA RODRIGUEZ and JAMES RODRIGUEZ;

LORENZO G. SOLIS on his own behalf and as next friend
of JAVIER SOLIS and CYNTHIA SOLIS;

JOSE A. VILLALON on his own behalf and as next friend
of RUBEN VILLALON, RENE VILLALON, MARIA
CHRISTINA VILLALON and JAIME VILLALON.

Plaintiff-Intervenors:

ALVARADO INDEPENDENT SCHOOL DISTRICT,
BLANKET INDEPENDENT SCHOOL DISTRICT,
BURLESON INDEPENDENT SCHOOL DISTRICT,

'CANUTILLO INDEPENDENT SCHOOL DISTRICT,

CHILTON INDEPENDENT SCHOOL DISTRICT,
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COPPERAS COVE INDEPENDENT SCHOOL DISTRICT,
COVINGTON INDEPENDENT SCHOOL DISTRICT,
CRAWFORD INDEPENDENT SCHOOL DISTRICT,
CRYSTAL CITY INDEPENDENT SCHOOL DISTRICT,
EARLY INDEPENDENT SCHOOL DISTRICT,
EDCOUCH-ELSA INDEPENDENT SCHCOL DISTRICT,
EVANT INDEPENDENT SCHOOL DISTRICT,

FABENS INDEPENDENT SCHOOL DISTRICT,
FARWELL INDEPENDENT SCHOOL DISTRICT,
GODLEY INDEPENDENT SCHOOL DISTRICT,
GOLDTHWAITE INDEPENDENT SCHOOL DISTRICT,
GRANDVIEW INDEPENDENT SCHOOL DISTRICT,
HICO INDEPENDENT SCHOOL DISTRICT,

JIM HOGG INDEPENDENT SCHOOL DISTRICT,
HUTTO INDEPENDENT SCHOOL DISTRICT,
JARRELL INDEPENDENT SCHOOL DISTRICT,
JONESBORO INDEPENDENT SCHOOL DISTRICT,
KARNES CITY INDEPENDENT SCHOOL DISTRICT,
LA FERIA INDEPENDENT SCHOOL DISTRICT,

LA JOYA INDEPENDENT SCHOOL DISTRICT,
LAMPASAS INDEPENDENT SCHOOL DISTRICT,
LASARA INDEPENDENT SCHOOL DISTRICT,
LOCKHART INDEPENDENT SCHOOL DISTRICT,

LOS FRESNOS CONSOLIDATED INDEPENDENT SCHOOL DISTRICT,

LYFORD INDEPENDENT SCHOOL DISTRICT,
LYTLE INDEPENDENT SCHOOL DISTRICT,

MART INDEPENDENT SCHOOL DISTRICT,
MERCEDES INDEPENDENT SCHOOL DISTRICT,
MERIDIAN INDEPENDENT SCHOOL DISTRICT,
MISSION INDEPENDENT SCHOOL DISTRICT,
NAVASOTA INDEPENDENT SCHOOL DISTRICT,
ODEM-EDROY INDEPENDENT SCHOOL DISTRICT,
PALMER INDEPENDENT SCHOOL DISTRICT,
PRINCETON INDEPENDENT SCHOOL DISTRICT,..
PROGRESSO INDEPENDENT SCHOOL DISTRICT,
RIO GRANDE CITY INDEPENDENT SCHOOL DISTRICT,
ROMA INDEPENDENT SCHOOL DISTRICT,
ROSEBUL-LOTT INDEPENDENT SCHOOL DISTRICT,
SAN ANTONIO INDEPENDENT SCHOOL DISTRICT,
SAN SABA INDEPENDENT SCHOOL DISTRICT,
SANTA MARIA INDEPENDENT SCHOOI. DiSTRICT,
SANTA ROSA INDEPENDENT SCHOOL DISTRICT,
SHALLOWATER INDEPENDENT SCHOOL DISTRICT,
SOUTHSIDE INDEPENDENT SCHOOL DISTRICT,
STAR INDEPENDENT SCHOOL DISTRICT,
STOCKDALE INDEPENDENT SCHOOL DISTRICT,
TRENTON INDEPENDENT SCHOOL DISTRICT,
VENUS INDEPENDENT SCHOOL DISTRICT,
WEATHERFORD INDEPENDENT SCHOOL DISTRICT,
YSLETA INDEPENDENT SCHOOL DISTRICT,

iii




- CONNIE DEMARSE,
H. B. HALBERT,
LIBBY LANCASTER,
JUDY ROBINSON,
FRANCES RODRIGUEZ, and ALICE SALAS.

WILLIAM N. KIRBY, INTERIM TEXAS

COMMISSIONER OF EDUCATION;
THE TEXAS STATE BOARD OF EDUCATION; ‘
BILL CLEMENTS, GOVERNOR OF THE STATE OF TEXAS:
ROBERT BULLOCK, COMPTROLLER OF THE STATE OF TEXAS;
THE STATE OF TEXAS; and
JIM MATTOX, ATTORNEY GENERAL OF THE STATE OF TEXAS.

ANDREWS INDEPENDENT SCHOOL DISTRICT,

ARLINGTON INDEPENDENT SCHOOL DISTRICT,
CARROLLTON-FARMERS BRANCH INDEPENDENT SCHOOL DISTRICT,
CLEBURNE INDEPENDENT SCHOOL DISTRICT,

COPPELL INDEPENDENT SCHOOL DISTRICT,

DUNCANVILLE INDEPENDENT SCHOOL DISTRICT,

EAGLE MOUNTAIN-SAGINAW INDEPENDENT SCHOOL DISTRICT,
EANES INDEPENDENT SCHOOL DISTRICT,

GLEN ROSE INDEPENDENT SCHOOL DISTRICT,
GRAPEVINE-COLLEYVILLE INDEPENDENT SCHOOL DISTRICT,
HAWKINS INDEPENDENT SCHOOL DISTRICT,

HIGHLAND PARK INDEPENDENT SCHOOL DISTRICT,
HURST-EULESS-BEDFORD INDEPENDENT SCHOOL DISTRICT,
IRAAN-SHEFFIELD INDEPENDENT SCHOOL DISTRICT,

LAGO VISTA INDEPENDENT SCHOOL DISTRICT,

PLANO INDEPENDENT SCHOOL DISTRICT,

RAINS INDEPENDENT SCHOOL DISTRICT,

RICHARDSON INDEPENDENT SCHOOL DISTRICT,

ROCKDALE INDEPENDENT SCHOOL DISTRICT, and
WINK-LOVING INDEPENDENT SCHOOL DISTRICT.

_-__%___

iv




. a R . N . CI : . :

‘?TABLE oF AUTHORITIES e O
‘STATEMENT OF THE CASE. . « « + » « o v v v v v v o .,
JURISDICTIONAL STATEMENT :

- ARGUMENT . .

1. THE

THIS

'ijAMEs oF ALL PARTIES

.
.
.

. . (] . . . . .

DIRECT APPEAL.

 ‘This direct appeal does not meet the
- consitutional or statutory requirements

for a dlrect appeal to the Supreme Court

‘Appellants' requested Lemedy is in the

nature of a mandamus, over which this Court-
‘vfdoes not have d1rect appeal Jurlsdlctien.j»a

' Numerous 1ssues o‘ nwterlal fact exlst 1n

thzs d1rect appeal

The Supreme Court does not have Jurxsd1c~ﬁ‘
tion to oversee spec1£1cs of its general,

mandate

II. THE PROPER FORUM FOR THIS APPEAL IS THE COURT oF
' CIVIL APPEALS.

S IID. - ACCEPTANCE OF JURISDICTI@N BY THE SUPREME COURT

VIOLATES THE OPEN COURTS PROV;SION OF THE TEXASV

‘CONSTITUTION.f

PRAYER . . .

CERTIFICATE OF SERVICE . . . . . . « + o v oo o v 0 o o

. . . P . ‘. . . e e 6 e e e, aile ‘o N PRy -

. L . L4 . L] . el e PR )

SUPREME COURT LACKS JURISDICTION TO HEAR




1 G U v s :

- R 3N AR G OE IR B 2R ER D OBy =

71 v._State,a-.f

Barr v. Bernhard,
562 S.W.2d 844 (Tex._1978)

Beacon Lumber Co. v. Brown,

14 5.W.2d 1022 (Comm. App.‘

Bilbo Freight Lines, Inc. v.

2 s.w.2d 136 (Tex. Crim. App. 1986}, o
755 S.W.2d 815 (Tex App ——Dallas 1_ vf‘:w

1929) . .

Texas. S

'545 S.W.2d 925 (Tex. App.--Austin 1983, no writ)

Borue City of Garland,

n.r.

Boston v. Garrison, ,
256 S.W.2d 67 (Tex. 1953)

Bryson v. High Plains Underground Water Conservation

District,
297 S.w.24 117, 119 (Tex.

1956)

V.
718 S.W.2d 22 (Tex. App ——Dallas 1986,~w11t ref d
€.) « .+ . e

.

City of Tyler v. St. Louis Southwestern Railway

Company,
405 S.W.2d 330 (Tex. 1966)

Collier V. Poe,

732 5.W.2d 332, 344 (Tex. Crim. App.

S.Ct. 51 (1988}

Conley v. Anderson,
164 S.W. 985 (Tex. 1913)

Corona v. Garrison,
274 S.W.2d 541 (Tex. 1955)

Edgewood v. Kirby,
777 S.W.2d 391 (Tex. 1989)

Electronic Data Systems Corp.

v’

.

Powell,

1987); 108

524 S.W.24 393, (Tex. C1v App.--Dallas 1975,

wr1t ref'é n.r.e.)

17

16

11, 12, 14
15

9, 10

13, 14

17

11, 12, 14

1, 12, 14

15




P oam
Fitts v. C1ty of Beaumont, ' ‘
i 688 S.W.2d 182 (Tex. App.-,--Beaumont 1985, writ .
i‘ ref d n r e ) . . . . . . . . ¢ . . [ »q‘ [ 15
Freeman v, Dies, -
Ii 307 F. Supp. 1028 (N.D.Tex. 1969) . . . . . . 12
| Gardner v. Railroad Commission of Texas, :
ii 333 §.W.2d 585 (Tex. 1960) . . . . « « o « & 6

Gibraltar Savings Association v. Falkner,
l 351 S.W.2d 534 (Tex. 1961) . . . . . « . « . . 8

Halbouty v. Railroad Commission of Texas,
357 S.W.2d 364 (Tex. 1962) . . . « v « o o« o 4, 8, 10

Hunt, et al. v. Wichita County Water Improvement
District No. 2,
g 211 S.W.2d 743 (Tex. 1948) . . « « v « « « . . 13

Kilgarlin v. Hill,
386 U.S. 120, 17 L. Ed. 24 771, 87 S.Ct. 820
(1967) . . ° ] . . . . . . . . . . . . . . . . 12

Lipscomb v. Flaherty,
264 S.W.2d 691 (Tex. 19%4) . . . . . . . . . . 5

Martinez v. Rodriguez,
608 S.W.2d 162 (Tex. 1980) . . . . . . . . . . 3

McGregor v, Clawson,
506 S.W.24 922, 929 (Tex. Civ. App.--Wacu 1974,
no Writ) . . o .+ ¢ v v e e e e e e e e e e e 17

Mitchell v. Purolator Security, Inc.,
515 S.W.2d 101 (Tex. 1974) . . . .+ « v « « « & 6

Morrow v. Corbin,
62 S.W.2d €41 {Tex. 1933) e e e e e e e e e 14

Parker County v. Weatnerford Independent School
- District,
775 S.W.2d 881 (Tex. App -~Fort Worth 1989, no
writ) .. . . . . . e v e e e e e e e e

‘.-vl
~3

Pope v. Ferguson,
445 S.W.2d4 950, 952 (Tex. 1969) . . . . . . . 9

Railroad Commw’.~3ion v. Shell 0il Company,
206 S.W.24 2.'5 (Tex. 1947) . . . . . . « « « . 15, 16

I' vii




 SEa£e‘v. Spartan’ s Industtiés‘Iﬁc,,‘ | e
447 5.W.24 407 (Tex..19§9) L

Stroud v. Ward, o ' #oe
36 S.W.2d 590 (Tex. C1v. App. --Waco 1931) e 16

Interpretive Commentary to Tex. Const.

art. Vv, section 13 . . . . . . . . . . . : 15

_ TEX. GOV'T. CODE ANN. § 22.001 . . . . . e 4, 9
i Tex. Const., art. I, section 13 . e 15
: Tex. Const., art. II, section 1 . . . . | 6
Tex. Const., art. II, section 3 . . . . . . . | 13
l Tex. Const., art. V, section 3 . . . . : 14

Tex. Const., art. V, section 3-b . . . 4,9
l Tex. Const., art. V, section 6 . . . . 14
- Tex. R. App. P. 140(b) . . . . 11
*
) Sales and Cliff, Jurisdiction ‘ :
' MEQWW(HM) C e 9
§
B
d
:

viii




NO. D-037¢

IN THE

SUPREME COURT OF TEXAS

FDGEWOOD iNDEPENDENm'SCHOOL DISTRICT, ET AL.,
: , T ' Petitioners,
v. |
WILLIAM N. KIRBY, ET AL.,

Respondents.

The Texas Supreme Court declared the Texas school finance
system to be unconstitutional, based on state constitutional law,
on October 2, 1989. Edgewood v, Kirby, 777 S.W.2d 391 (Tex.
1989)., The Supreme Court, in so acting, not only modified the
trial court judgment, but it extended the trial court's deadlines
for injunctive relief in order to give the Texas Legislature an
opportunity td implement a school finance system meeting judicial
scrutiny.

The Texas Legislature made a good faith effort to meet the
Supreme Court's scrutiny. Senate Bill 1 was passed by both the
Senate and the House of Representatives and approved by the

Governor and was designed to meet the requirements of the Supreme

Court's decision in ]




Immedlately upon the passaye of Senate Bill 1, Deﬁen@ants
and Defendant- Intervenors complalned of the new Bill przot'to its
ewen being 1mplemented. The trial court held a trlal lasting over
two weeks to determine whether Senate Bill 1 was constitutional.

The Plaintiffs sought %fto enjoin Senate Bill 1 during the
1990-1991 school year and later years and requested the court to
implement the Master's plan for 1990-1991 and to implement an
alternative plan for 1991-1992. The Plaintiff—interveuors
requested a declaration of unconstitutionality, but did not request
injunctive relief. On September 24, 1990, the trial court rendered
its opinion that Senate Bill 1 was not constitutional. In its
order and opinion, the court vacated all previous injunctions and
denied Plaintiffs' request for injunctive relief, but stated that
it would consider injunctive relief if the Legislature failed to
enact a constitutional plan with an effective date of September 1,
1991.

Although successful at the trial court 1level, Plaintiffs
appealed the District Court judgment directly to the Supreme Court
of Texas, complaining only of the trial court's remedy, its denial
of injunctive relief, not the constitutionality of the statute.
The Defendant-Intervenors have perfected their appeal to the Court
of Appeals regarding the constitutionality of S8.B.1. On October
24, 1990, the Supreme Court noted probable jurisdiction and set the

matter for oral argument on November 28, 1990.




It is the duty of the Attorney General to defend the

‘QQQStiEﬁtidﬁélitY ‘of Seﬁéte Bill 1. " That is not Deféh&ant;.
intervenors' purpose in _filing this brief. Rathéx,, Defendant—
Intervenors are filing this brief in.arder'tquxing,to_the Court's
attention the fact that the Cbuft dbeégnot,have juti§d&6t£0n over
this matter at this time. |

This jurisdictional issue must be addressed before this
Court can address eithet the constitutionality of the statute or

can consider whether or not to a’firm‘or overturn the trial court's

denial of an injunction.

The 7Texas Supreme Court has always strictly interpreted
the constitutional and statutory requirements for a direct appeal.
Martinez v. Rodriguez, 608 S.W.2d 162 (Tex. 1980). It is signi-
ficant that in Martinez the Texas Supreme Court dismissed the appeal
for want of jurisdiction because the order of the trial court deny-
ing the temporary injunction made no mention of the validity or
invalidity of the administrative order complained of in the suit.

Because the order denying the injunction made no mention of the




idity or 1nvalld1ty of the under1y1ng erderf tha_Supr@me»Court

gdeterm1ned that it had no Jur1sd1ct10n. |

g The trial court’ s “order denylng the gnjunétion was. hot
based "on the grounds of" the constltutlonallty' of the statute.
Tex. Comst. art. V, sect1on 3-b, as approved by the voters of Texa:

in,l94d, states that,

The legislature shall have the power to provide
by 1law, for an appeal direct to the Supreme
‘Court of this state from an order of any trial
- court granting or denying an 1nterlocutory or
permanent injunction ¢ -he ]
constitutionality or unconstltutlonality' of any
‘statute of this state.... (Emphasis added.)

The Texas statute implementing the constitutional
amendment is TEX. GOV'T. CCDE ANN. § 22.001. Appellants rely on

section (c) cf that statute which states,

An appeal may be taken directly to the Supreme
Court from an order of a trial court granting or
~denying an 1nterlocutory or permanent injunction
on _the ( f the constitutionality of a
statute of thls state. (Emphasis added.)

This Court has said that the jurisdiction of the Supreme

Court on a direct appeal |is

nt upon and limited to the
wording of the constitutional amendment, Article V, section 3-b, and
the statute implementing same. Halbouty <. Railroad Commission of
Texas, 357 S.W.2d 364 (Vex. 1962).

As recéntly amended, Rule 140 of the Texas Rules of
Appellate Procedure no longer carries the statutory language found
in TEX. GOV’ T CODE ANN. § 22.001. Ihé rule as amended no longer
speaks to the constxtutlonal tand _statutory reasons 'qpon.vwhich,»
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_;5@ria@i¢tiom is based. Therefore, the constitutional @foyisidniamﬁ'

ltwtpxyvlamguage are contiolling.

contemplate appeals where injunctions are denied because the trial

court determined a statute was constitutional, or where injunctions

Qre granted because the trial court determined e statute was uncon-

'-s%itutional. ‘Neither is the case here. This is a case where the
 $ppe1lants prevaiied in the determination that the statute was
.unconstitutional, yet still want to directly appeal because they did
}ﬁbt obtain their requested injunctive ralief. The subject matter of

Appgzllants' appeal is the denial of the injunction, not fhe uncph-‘

stitutionality of the statute.

As previously stated by the Supreme Court of Texas,

For us to have jurisdiction of a direct appeal,
it must appear that a question of the constitu-
tionality of a Texas statute . . . was properly
raised in a trial court, that such que: ‘

! stion was
determined siuch co! granting
ienyins; I _permane .ni

§.W.24 117, 119 (Tex. 1956) (emphasis added); See also, Lipscomb v.

pty, 264 S.W.2d 691 (Tex. 1954); Corona v, Garrison, 274 S;W.Zd
541 (Tex. 1955). | -
For the Supreme Coivyi to have jurisdiction, the trial
court's order granting or A aying the injunction must be based on
ghg__gzgnnﬂﬁ__gﬁ the constitutionality or unconstitutiomélity -ofnba

statute. The-gxgnnd'of the order,granting‘or denying the injunction

5

Obviously, the constitutional amendment and statuteb

.xick, 297




must be the constitutionality or unconstitutionality of the statute,

‘not the denial of the injunction. As in this case, this Court in

ad_Commission of Texas, 333 S.W.2d 585 (Tex. 1960),

held that where the injunction was denied . of the

validity of the statut@, but on some other ground, this Court had po
jufisdiction. See also,
S.W.2d 101 (Tex. 1974).

curity, Inc., 515

The trial court in the case at bar dJdetermined that the
Texas system of public education finuncing as evidenced by Senate
Bill 1 was unconstitutional. However, the trial court declined to
grant an injunction based on that determination of uncoastitution-
ality. The court's reason for denyiny the injunction was strictly

for public

As the court stated,

To insure an crderly transition, districts must
continue to operate. Regardless of the court's
declaration of the wunconstitutionality of the
Texas school financing system, nothing in the
court’'s judgment shall b2 construed as prohibit-
ing the state or districts from taking any
action autho:zized by statute or exzcusing them
from taking =2ny action require¢® by statute.
(Emphasis added.) (Final judgment at pagee 3-4.)

As the cou:rt stated in its opinion, public policy reasons,
not constitutionality, mandated the denial ¢f an injunction. The
court pointed out various reasons for refusing to ygront ‘the
injunction, including the separation of powers doctrine, Texas
Constitution article II, sectiun 1. In addition, the court noted

that it is the duty of the legislature to establish and make

suitable provisions for the efficient system of education,
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.gove;nment is Lequ1ted " (Judge Scott McCown's @pini@n at pa“es

IR

of the task ‘'of establishing an effic1ent system of school £1nance,'

..\mJudiclal patience with the efforts of its sister bmanches\ of

37-38.)

Finally, and most importantly, as the court stated,

...the court is also loath to act because its
- options are so unattractive. Cutting off all
funds to force 1legislative action throws the
process of education into chaos and it does
" damage to both students and teachers. Further-
. more, cutting cff funds imperils the credit of
- the state because of the contractual obligations
of the districts. These problems can become
severe quickly if a stubbormn 1legislature or
governor refuse to act.

A Jud1c;a111 imposed remedy has its own problems.
Cnurt, are not designed to legislate or adminis-
ter and cannot appropriate money. Any judicial

- remedy would, therefore, be less effective when

¢ implemented than a legislative solution.
Undoubtedly, judicial action is far less
desirable than legiszlative action. (Judge Scott
McCown's Opinion at pages 38-39.)

Obviously, the court did not base its decision to deny the

iﬁjunction on the ground that the statute is unconstitutional or

constituticnal, as requiied by the Texas constitution and statute
émthprizing a direct‘appeal. vhile admitting that the statute was
eanebnstitutional, the court chose, however, in_ _spite of such
t&ecision, to deny the 1n3unct10n for purely publlc policy reasons,

to avo1d cha@s and to cent1nue to educate the children of the State

”of Texas“,f

e R R

The court also noted that, given the enormﬁwy,':
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As also noted in the Halbouty case cited above, the issue

of the constitutionality of the statute must be presented to the

, Shpréme Court on direct appeal by the Appellants. That issue is

not presented by Appellants in this direct appeal. Rather,
Appellants have prevailed in the issue regarding the constitution-
ality of the statute and do not bring that issue to the court for
its consideration.

Appellants/Plaintiffs and Plaintiff-Intervenors cannot
vthen be allowed to file a direct appeal to the Supreme Court in
dider to circumvent the appellate proéess rather than following the

proper appellate route of allowing Appellees/Defendants and

Defendant-Intervenors to appeal the trial court decision to the

Court of Appeals. Defendants and Defendant-Intervenors should be
the Appellants, and siould be allowed to appeal the constitution-
ality of the statute to the Court of Appeals.

It should be noted that Appellants cite no cases for their
authority t¢ seek a direct appeal. That 1is because no cases
support Appellants' 1legal theory for seeking a direct appeal.
Because the issue of the constitutionality of the statute is not
presented to the Supreme Court at this time, this case is not ripe
for a direct appeal to the Supreme Court. See Gibraltar Savings
Association v. Falkner, 351 S.W.2d 534 (Tex. 1961).

when the Supreme Court obtains direct appeal jurisdiction
to consider an order involving the constitutiouality of a statute,
its jurisdiction extends only tc a resolution of fthat particular
issue of the statute's constitutionality. State v, Spartan's
2 , 447 5.W.2d 407 (Tex. 1969); H | -

8
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In the case on ap;pe'al, the comstitution»ality has not xevet

The Texas Supreme Colutt does not have jurisdiction 6~ve:
this case on appeal because the "rexa,s Supreme Court only has direct
appeal jurisdiction over injunction orders. It does not have
direct apsp:etayl jurisdiction over mandamus orders or requests for

mandamus. Tex. Comst. art. V, section 3-b; TEX. GOV'T. CODE ANN. §

22.001; 1, 445 S.W.2d 950, 952 (Tex. 1969).

| Stated another way, the Supreme Court is only vested with
direct appeal jurisdiction from orders granting or denying orders
which prevent action. If either the trial court order or the
Supreme Court decision reversing that dfé:ci sion would have the

effect of compelling affirmative action, ;’f:h[en a direct appeal is

prohibited. w, 256 S.W.28 67 (Tex.

1953); Sales and Cliff, ip tha. fexa

s, 26 Baylor L. Rev. %02, 522, 523 (1974).

Although Appellants have styled tiieir request for relief
as’ an "injunction,® it is not really in the nature of an injunc-

tmn, but 1s a‘ctu‘ally in the nature of a ma ms. The ‘f-u‘nct‘io;n.s

o;f an inj u*nction are t@ re\st rain a metlo)n\ i enforce i.nfacttio;n.




erhevfuﬁctions of mandamus, om the other hand, are‘tosset’ihﬁmqﬁi@ﬂ»

Y . &
)

and'éompellaction. n, 1d.; Halhgnﬁz, 1d.

x ot Although Appellants have styled their'reunSt as a'request
for an injnnction, it is very obvious from reading'.Appellants'
brief that what they are actually asking for is affirmaﬁive ection,
or a mandamus. Appellants have requested this Court to g;ag;_;ng

District Court to implement the Uribes/Luna plan. Obviously, when

‘the Supreme Court orders a district court to dv something, it is in

the rnature of a mandamus action. Likewise; when the Supreme Court
eiders another court to implement a gspecific plan, that is also in
the nature of a mandamus. Further, by the implementation of the
bribe/Luna plan, Appellants would request this Supreme ‘Court to

solidation of tazing

Ignoring

the fact that such county-wide consolidation is certainly

unconstitutional, it is also certainly in:the nature of a mandamus
action; it is not injunctive relief.

While Appellants expound theoretical for pages regarding
pbtential federal positions regarding injunctions, Appellants fail
to cite any Texas cases which would allow the Texas Supreme Court
to act in the manner requested by the Appellants. The reason no
Texas cases are cited is because there are no Texas cases which
allow the Supreme Court to take such action. Such action would be

in the nature of a mandamus and is not allowed under direct appeal

to the Supreme Court.

10




As stated by Texas Rule of Appellate Procedure 140(b), if

‘any questions of fact remain in the case, then the Supréme Court

- may not take the case on direct appeal. Many issues of material

fact remain 1in this case. Therefore, the Supreme Ccuzt,‘iacks
jurisdiction to hear this direct appeal.

Some of the numerous fact issues which remain in this
case, are: what is the meaning of "statistically significant;"” the
internal mechanisms of Senate Bill 1; the financial impact of
Senate Bill 1 on all school districts in the state; and whether or
not under Senate Bill 1, districts have substantially equal access
to similar revenue per pupil at similar levels of tax effort.

Even the Attorney General, while purporting to request
this Court to accept jurisdiction of this case, admits that there
may be fact issues that remain to be resolved by the Court of
Appeals. (State Appellees-Defendants' Response to Appellants'-

Plaintiffs' Statement of Jurisdiction, at page 3.)

Appellants' reliance on Bilbo Freight Lines, Inc, v,
Texas, 645 S.W.2d 925 (Tex. App.--Austin 1983, no writ) and Conley
v, Anderson, 164 S.W. 985 (Tex. 1913) is ill-placed. First, the
proper issue raised on direct appeal by Appellants is the trial
court?s refu' 11 to grant an injunction, not the constitutionality

11
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 ﬁBB‘eth the intent of the Texas Supreme Court in

facing the legislature,"” and stated that it wanted, “;..Lg_jugiﬂ

# aﬂpnggwmw‘-‘ A

Second, the trial court vdid follow the Supreme Court's

.mandate to minimize disruption of school children's educations. It

diéfﬁpt the educational process of all school children in Texas.

This court recognized, "...the enormity of the task now

399. (Emphasis added.) The trial court did follow the Texas
Supreme Court's mandate to avoid sudden disruption in theveducation
ef Texas school children when it denied the injunction reguest.
Freeman v. Dies, 307 F. Supp. 1028 (N.D,.Tex. 1969); Kilaarlin v.
Hill, 386 U.S. 120, 17 L. Ed. 24 771, 87 S.Ct. 820 (1967,.

Third, both Bilbo and Conley do not involve situations
where the Texas Supreme Court told the Legislature to act. They
do, however, involve situations where the Texas Supreme Court gave
specific mandates which left no room for interpretation regarding
implementation of the mandate. In Edgewood, on the other hand,
this Court specifically did not provide specifics regardiug its
mandate. As this Court said, "Although we have ruled the school
finahming system to be unconstitutional, we do not now instruct the
legis/sture as to the specifics of the legislation it should
enact....” Edgewood, at 399.

Fourth, Appellants' reliance on Bilbo is also ill-placed
because the Supreme Court's mandate must now be applied to

different facts. The Texas Supreme Court acted as an impetus for

change, it did not mandate any specific remedies. The first trial

involved House Bill 72. The second trial involved Senate Bill 1.

12
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Separate fact issues were raised by both. Because a new statute is

being scrutinized, the Court of Appeals should be afforded its

opportun .y to determine questions of fact which necessarily will
be before it.

Finally, in the Supreme Court case of City of Tyler v. St.

ay Company, 405 S.W.2d 330 (Ta2x. 1966), the

Supreme Court held that jurisdiction of this Court to compel
enforcement of its judgments does not include the jurisdictional
power to vacate or modify judgments because of changed conditions.
In the case at bar, the trial court fsund changed conditions.
Accordingly, this court does not yet have jurisdiction over this

matter.

II.

This Court has 1long held that the Supreme Court has

appellate jurisdiction only in questions of law arising in cases in
which the courts of civil appeals have appellate jurisdiction. The
two exceptions are, for the Supreme Court, original juv.isdiction
and direct appeal from the trial courts. Subject to these
exceptions, 1t is contemplated that the Supreme Court should not
pass on a case until it has been determined in a court of civil
appeals. Hunt, et al, v. Wichita County wWater Improvemeat District
No. 2, 211 S.W.2d 743 (Tex. 1948).

Since this Couit does not have jurisdiction of Appellant's
app:al as a direct appeal, the only avenue open to Appellants is

this Court's appellate jurisﬂiction to hear "questions of law

13
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arising in cases of which the Court of Civil Appeals have appellate
jurisdiction." Tex. Zonst., art. V, section 3.

Article V, section 6 of the Texas Constitution vests in
the Court of Civil Appeals jurisdiction to "all civil cuses of
which the district courts or county courts have original or
appellate jurisdiction.” Article V, section 6 of the Texas
Constitution further provides that "the decisions of said courts
(civil courts) shall be conclusive on all questions of fact brought
before them on appeal or error."

It is apparent from Article V, saections 3 and 6 of the
Texas Constitution that in this case the Supreme Court and Court of
Civil Appeals may exercise only these two clasgzs of jurisdiction.
It was never the purpose of the Organic Law to permit one tribunal
to interfere with the lawful exercise by another of the judicial
power allocated to it. Morrow v, Corbin, 62 S.W.2d 641 (Tex. 1933).

Appellants rely upon Conley, Id. and Bilbo, Id. as
authority for this Court having jurisdiction to carry out its
judgment in Edgewood, Id. However, Judge McCown found that there
had been a change of conditions since this Court's decision in
Edgewood, 1d. Those changed conditions merited his denying
Appellants' request for a permanent injunction. This Court held in
Tyler, 1d., that once the Supreme Court hands down a decision and
there is a change of conditions, this Court does not have original
jurisdiction to review the trial court's decision.

Appellants' appeal from the denial of a permanent

injunction of the trial court, must be reviewed by the Court cf

14




Civil Appeals. As an appellate court in equity, the Court of Civil
Appaeals must review the evidence to ascertain whether or not the
ruling of Judge McCown was correct as in any other appellate
review. Electronic Data Systems Corp. v. Powell, 524 S.W.24d 393,
(Tex. Civ. App.--Dallas 1975, writ ref'd n.r.e.).
Defendant-Intervenors have perfected their appeal of this
case to the Court of Civil Appeals where it is now pending. Should
this Court grant Appellants' direct appeal, it would terminate the
appeal of Defendant-Intervenors irn the Court of Civil Appeals.

206 S.W.24 235 (Tex.

I11. ACCEPTANCE OF JURISDICTION BY THE SUPREME COURT VIOLATES
S _PROVISION OF THE TEXAS CONSTITUTION

Texas Constitution article I, section 13 states, 1in

pertinent part: "...Al - ¢s shall be open....” The open courts
provision of the Texas Constitution is based largely on the Magna
Carta. In free government, the doors of litigation.. are to be wide
open and must remain wide open constantly. Interpretive Commentary
to Tex. Const. art. I, section 13. The open courts provision of
the Texas Constitution has very recently been acknowledged and
protected. Actions of agencies of the State cannot violate the
open courts provision. Fitts v, City of Beaumont, 688 S.W.2d 182
(Tex. App.--Beaumont 1985, writ ref'd n.r.e.); Borne v. City of
Garland, 718 $.W.24 22 (Tex. App.--Dallas 1986, writ ref'd n.r.e.)
Therefore, it follows that this agency of the State, the

Texas Supreme Court, cannot violate the open courts provision of

¢

15
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the Texas Constitution. Should this Court grant the injunction
requested by the Plaintiff-Intervenors, it would, in effect, deny
Defendants/Appellees access to the Court of Appeals, in violation
of the open court doctrine. Once the injunction is granted, the
issue of whether the statute is conatitutional is moot. Railroad,
I4. A new statute or new finance plan must necessarily be
implemented without full review of Senate Bill 1.

Once avenues of appellate review are established, they
must be kept free of unreasoned distinctions that can only impede
open aand equal access to courts. Abdnoxr v, State, 712 S.W.24 136
(Tex. Crim. App. 1986, on remand; 756 S.W.2d 815 (Tex.
App.--Dallas 1988).

While an appeal is certainly not essential tc due process
of law, a dissatisfied litigant does have a constitutional right to
have his case reviewed by a court of civil appeals. Beacon Lumber
Co, v. Brown, l4 S.W,2d 1022 (Comm. App. 1929); Stroud v. Ward, 36
S.W.2d 590 (Tex. Civ. App.--Waco 1%31).

Defendant-Intervenors have perfected their appeal to the
Court of Appeals. By accepting jurisdiction of this case and
determining the constitutionality of the statute, without prior
factual determinations to be made at the Court of Appeals level,
Defendant-Intervenors' right to have the fact issue litigated at
the Court of Appeals level is totally abrogated. Railroad, Id.
Such action by the Supreme Court of Texas would violate the open

courts provision of the Texas Constitution.

16
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Further, recent case law woulﬂr support the theory that
Appellants and Appellant-Intervenors who are school districts hsave
no standing to challenge the constitutionality of a state statute.

In other words, a State has no standing ¢to

asgert that one of its very own legislative

enactments denies it constitutional due process

or deprives it of equal protection of the laws.
The same rule applies to the State's agencies.

Parker County v, 775

S.W.2d 881 (Tex. App.--Fort Worth 1989, no writ); citing Collier V.

Poe, 732 S.W.2d 332, 344 (Tex. Crim. App. 1987); 108 S.Ct. 51
(1988); McGregor v. Clawson, 506 S.w.2d 922, 929 (Tex. Civ.
App.--Waco 1974, no writ).

A school district is an agency of the State. Barr v,
Bernhard, 562 S.W.2d 844 (Tex. 1978). Therefore, a school district
cannot complain about the constitutionality of a statute, in this
case, Senate Bill 1.

This argument cannot be twisted to obviate Defendant-
Intervenors'/Appellees' c¢laim to the constitutional protaction of
the open courts doctrine for two reasons. First, Defendant-
Intervencrs/Appellees are not complaining of the constitutionality
of a statute. If the statute is followed, this direct appeal will
be dismissed. Efecond, the due process and equal protection clauses
of the Texas Constitution are provided to protsct "persons",
whereas the open courts clause merely says that the courts shall be
open and does nct limit that protection to "persons."

WHEREFORE, PREMISES CONSIDERED, Defendant-Intervenors/
Appellees respectfully request that this Court dismiss this direct

17




_ appeal for want of jurisdiction, and for such other and further

relief, both special and g@ne:al, to which Defendant-Intervenors/

Appellees may show themselves justly entitled.

Respectfully submitted,
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